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Information on Compulsory Acquisition

The NSW Government is empowered to compulsorily acquire land for public purposes, such as the

. delivery of public infrastructure through the Land Acquisition (Just Terms Compensation) Act 1991
(NSW) (Acquisition Act) which prescribes the procedures for compulsory acquisition of land in New
South Wales -

Property that i is compulsorily acquired carries a guarantee that there will be compensation for such land
. trequired for acquisition by an authority not less than the market value of the land (unaffected by the
proposal) at the date of acquisition. -

- The State Authority may not acquire land by compulsory process unless the authority has g1ven the
“owners of the land written notice of its intention to do so. The minimum period of a notice is.90 days
however the Minister has discretion for a shorter period only if:

(a) the authority of the State and the owners of the land agree in writing to the shorter period, or

(b) the Minister responsible for that authority approves of the shorter period, but only if that Minister is
satisfied that the urgency of the matter or other 01rcumstances of the case make it impracticable to
give any longer period of notice.

The Acquisition Act does not itself empower a public authority to acquire land compulsorily - this lies in -
the Transport Administration Act 1988 (NSW) (Empowering Act).

The purposes for which the land can be acquired is set out in the Transport Administration Act and
which identifies the acqu1r1ng authority which has the right to do so. ‘

What can be compulsorlly acqulred?

As the acquiring authority RailCorp has the power to acquire land (including ﬂxtures) or an interest in .
land, such as existing easements or leases over the affected property.

RailCorp will acqu1re only those interests it needs for delivery of the public purpose.
How will the acduisltion'be made? | |
An acquisition-can be made by:

- a_greement with the land owner; and/or,

- compulsory acquisition.
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“The authority may approach the land owner with a view to reaching a commercial agreement to purchase
the land but, due to timing-constraints or the possibility that an agreement may not be achieved, may also
commence the compulsory process by issuing a proposed acquisition notice (PAN) to the land owner.

If agreement is reached with the owner, the transfer of the land | may take pIace by way of a salé contract
. or an agreement on the amount of compensatlon :

A PAN must be glven to any person with a registered interest in the land or any person in lawful
~ occupation of the land. This applies to a lessee under a registered lease.

‘Unless the cOmpulSory acquisition nétice specifically excludes certain interests, all interests are
discharged upon completion of the compulsory acquisition. This will include all estates, trusts,
restrictions, dedications, reservations, charges, rates and contracts over or in connection with the land.

How long is the compulsory acquisition process?

The Acquisition Act requires that the acquisition process be expedited and it for this reason there are
various time perlods specified in the Acquisition Act to ensure that the process is not unduly delayed. -
The compulsory achISItIOH process will generally take between 3-12 months to complete.

The PAN must provide at least a 90 day period before the land can be acquired. This period can be
reduced with the consent of the land owner or with express Ministerial approval. The Minister will not
grant a reduced period unless the circumstances (such as-urgency) justify a reduced period.

~If a person entitled to compensatlon under this Part does not accept the amount of compensation Wlthm
.90 days after receiving a PAN or lodge with the Land and Environment Court an objection to the amount
of compensatlon offered then the offer of compensat1on is taken to have been accepted

As soon as practlcable after the PAN period has expired, the acquiring authority must acquire the
land. This is to be done either by agreement with the land owner or by publishing the aequ151t1011 in the .
New South Wales Government Gazette and at least one local newspaper

On the date’ of publication of the notice in the Gazette, the land or interest belng acquired is Vested in the
~ acquiring authority. '

‘What are the rights of the previous land owner or other interested parties?-
- Just Compensation |

- The Acquisition Act guarantees that when land or an interest in land is compulsorily acquired, "just _
* compensation" must be paid which is-equivalent to market value of the land or the interest at the date of
the acquisition and any special value, loss attributable to severance or disturbance and non-financial
disadvantage as a result of relocation. The method of calculation of the compensation is set out in the

- Acquisition Act and the compensation is determined by the Valuer-General. Compensatlon can also be
.-paid by providing other land or the carrying out of works. '

‘In determining the amount of compensation to whlch a person is entitled is calculated on the basis on the
following: - :

~ (a) the market value of the land on the date of its acquisition,

(b) any special value of the land to the person on the date of its acquisition,

(c) any loss attributable to severance which is the amount of any reduction in the market value of

any other land of the person entitled to compensation wh1ch is caused by that other land being

. severed from other land of that person, - : :

(d) any loss attributable to dlsturbance

(e) solatium, :
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() any increase or decrease in the value of any other land of the person at the date of acqmsltxon
- which adjoins or is severed from the acquired land by reason of the carrying out of, or the
proposal to carry out, the pubhc purpose for which the Iand was acquired.

Calculation of market value of the land means the amount that would have been pald for the Jand if i it
had been sold at that time by a willing but not anxious scller to a willing but not anxious buyer,
dlsregardmg (for the purpose of deterrnrnmg the amount that would have been paid):

(a) any increase or decrease in the value of the land caused by the carrying out of, or the proposal to
carry out, the pubhc purpose for which the land was acqu1red and

(b) any increase in the value of the land caused by the carrying out by the authority of the State,
‘before the land is acqurred of i 1mprovements for the pubhc purpose for which the land is to be
acqulred and

- (¢) any increase in the value of the land caused by its use in a manner or for a purpose contrary to
law,

The amount of compensatlon must also take into consideration the loss attributable to dtsturbance of
land which means any of the followmg :

(a) legal costs reasonably incurred by the persons entrtled to cornpensat1on in connectlon wrth the '

- compulsory acquisition of the land, '

(b) valuation fees reasonably incurred by those persons in connection with the compulsory
-acquisition of the land,

(¢} financial costs reasonably incurred in connection with the relocation of those persons (1nclud1ng _
legal costs but not includitig stamp duty or mortgage costs), :

(d) stamp duty costs reasonably incurred (or that might reasonably be 1ncurred) by those persons in
connection with the purchase of land for relocation (but not exceeding the amount that would be-
incurred for the purchase of land of equivalent value to the land compulsorily acquired),

(e) financial costs reasonably incurred (or that might reasonably be incurred) by those persons in
connection with the discharge of a mortgage and the execution of a new mortgage resulting from
 the relocation (but not exceeding the amount that would be incurred if the new mortgage secured
the repayment of the balance owing in respect of the discharged mortgage),

(f) any other financial costs reasonably incurred (or that might reasonably be incurred), relatmg to
the actual use of the land, as a direct and natural consequence of the acquisition. :

Calculation of just cornpensatron must also take into consrderatlon solatium whlch is compensat1on toa
person for non-financial disadvantage resulting from the necessity of the person to relocate his or her
principal place of residence as a result of the acquisition. The maximum amount of compensation in
respect of solatium is $15,000 a higher amount as negotiated with the Minister that is published in the
‘government Gazette. In assessing the amount of compensation in respect of solatium, all relevant
circumstances are to be taken into account, 1nclud1ng -

(a) the interest in the land of the person entitled to compensation, and

(b) the length of time the person has resided on the land (and in partlcular whether the person is
residing on the land temporarily or indefinitely), and

(c) the inconvenience likely to be suffered by the person because of hlS or her. rernoval from the
land, and~

(d) the per1od after the acqulsltron of the land during which the person has been (or will be) allowed
to remain in possession of the land. '

(4) Compensation is payable in respect of solatlum if the whole of the land is acqulred or if any part
of the land on which the residence is 51tuated is acquired.
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(5) Only one payment of compensatlon in respect of solatium is payable for land in separate
occupation.
(6) However, if more than one family resides on. the same land a separate payment may be made in
~ respect of each family if: ' :
(2) the family resides.in a Separate dwelling-house, or
(b) the Minister responsible for the authority of the State approves of the payment

- Following the acqulsmon the land owner s rlghts are limited to a elalm in eompensat1on The validity of

the acquisition is not affected by an carlier failure to comply with the notice requirements under the
Acquisition Act or a subsequent failure to comply with any requirement of the Acqulsmon Act.

Complaints regardmg the procedure of the acqmrmg authonty leadmg up to the decision to acqurre land
rnay be referred to the Ombudsman :

-' Statuto;;v Right of Objection .

The Acquisition Act provides that an owner of land or a person claiming an interest in land may lodge a
claim for compensation within the period specified in the PAN (which must not be less than 60 days). A
person entitled to compensation or any person claiming an interest has a statutory right to object to the
amount of compensation within 90 days after receiving a compensation notice through the Land and
Environment Court (Class 3 proceedings). The Land and Environment Court is usually a no costs
jurisdiction, and the Court tends to mediate 90% of claims. If a claim for eompensation is made, the
person claiming compensation will have the onus of proving they have an interest in the land whloh
entitles them to eompensatlon

A person in lawful occupation of the land prior to the acquisition, who has a right to compensation, may
remain on the land until the compensation is paid (or an advance payment of at least 90% of the offer of
‘compensation is paid or placed into a trust account by the acqulrmg author1ty) If the acquired land is a
principal place of residence or business, the person is entitled to remain on the land for 3 months

- whether or not compensatlon has been pald to them. :

We would suggest that each affected landholder get mdependent legal adv1ce on.their rights. The
EDO as a Community Legal Centre only provides general advice and information on such matters. This
factsheet should not be taken as legal advice as it aims to set out basic information about the process.
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